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Court of Appeals
of the State of Georgia

ATLANTA, August 17, 2005

The Court ofAppeals herebypasses thefollowing order:

MOTIONS DOCKET 0601. SEAMON v. SEAMON.

Robert Seamon filed this emergency motion asking for this Court to issue an

injunction preventing George Seamon from dispossessing Robert Seamon's family

fromtheir homewhile his appeal is pending. The underlying facts as presented in this

pro se motion are confusing, but appear to be as follows: The trial court issued a writ

ofpossession in favor ofGeorge Seamon in a dispossessoryaction. The emergency

motion does not include a copy of the order or show that Robert Seamon appealed

from that order. At some point, the trial court issued a temporary restraining order

prohibiting George Seamon from selling or encumbering the property, which order

apparently remained in effect as long as Robert Seamon made timely mortgage

payments. Again, the orderis not part ofthe emergencymotionand it doesnot appear

that either party appealed this order.

Then,onJuly22,2005, thetrialcourtdissolvedthe temporaryrestrainingorder

after finding that Robert Seamon had failed to make a mortgage payment. In so

ruling, the court found Robert Seamon's claim to the contrary to be "without merit."

Robert Seamon immediately filed a notice of appeal from the trial court's judgment

dissolving the restraining order. The appeal has not yet been docketed in this Court.

Under OCGA § 9-11-62 (a), the filing of a notice of appeal from an order

dissolving an injunction does not act as a supersedeas while the appeal is pending.

Under Court ofAppeals Rule 40 (b) and OCGA § 9-11-62 (c), however, this Court

may, in its discretion, grant an injunction in order to prevent the contested issue from

becoming mootwhilethe appeal is pending. As Rule40 (b) further states,thispower

is exercised sparingly and, generally, this Courtwill not issuean orderin an appeal



<;
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until it has been docketed in this Court.

In this emergencymotion, Robert Seamon asks this Court to grant an injunction
to prevent his family from being dispossessed and to give him an opportunity to
pursue claims of fraud against George Seamon. Because it is apparent that this
emergency motion seeks aresolution onthe merits ofhis substantive appeal, without
affording the opposing side an opportunity to respond and briefthe issues involved
andwithout allowing thisCourt thebenefit of the entire record, we find thatRobert

Seamon has failed to show that this motion isauthorizedunder Court ofAppeals Rule
40 (b). It is, therefore, DISMISSED.

Court ofAppeals oftheState ofGeorgia
Clerk's Office, Atlanta AUG 17 2005
/ certify that the above is a true extract from

the minutes ofthe Court ofAppeals ofGeorgia.

Witness mysignatureand theseal ofsaid court
heretoaffixedthe day andyear last above written.

../!<!*, Clerk.
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Court of Appeals
of the State of Georgia

ATLANTA, September 2, 2005

The Court ofAppeals hereby passes thefollowing order:

MOTIONS DOCKET 06-01. SEAMON v. SEAMON.

Upon considerationofthe Motion for Reconsideration filed in the above-styled
case, it is hereby ordered that such motion beDENIED.

Court ofAppeals of the State ofGeorgia
Clerk's Office, Atlanta SEP "2 2005

/ certify that the above is a true extract from
the minutes oftheCourt ofAppeals ofGeorgia.

m^ Witness my signature and the seal ofsaid court
hereto affixed the day andyearlastabove written.

..f&r., Clerk.
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£ Court of Appeals
of the State of Georgia

ATLANTA, .... .,
AUG 17 2005

The Court ofAppeals hereby passes thefollowing order:

MD06-02. COX et al. v. ACADEMY OF LITHONIA, INC.

This appeals concerns the order of the Superior Court of Fulton County,

entered July 29, 2005, declaring that the charter under which the Academy of

Lithonia, Inc. operates continues in effect until June 30, 2006. The parties are in

agreement that without the trial court's order, the charter expired on June 30, 2005.

In this Court's order entered August 15,2005, we confirmed that the timely notice of

appeal filed by the Georgia Department of Education, Superintendent of Schools

Kathy Cox, and the members of the Georgia Board of Education ("the Board") shall

serve as supersedeas upon payment of costs in the trial court, as provided by OCGA

§ 5-6-46 (a). We now consider the school's emergency motion pursuant to Court of

Appeals Rule 40 (b) to modify supersedeas. The school contends that we should

exercise our discretion to modify or suspend the supersedeas to prevent the contested

issue from becoming moot.

The record shows that on November 10, 2003, the DeKalb County Board of

Education approved the school's petition to renew its charter for two years (2004-

2005 and 2005-2006). On April 13, 2004, the Board approved the renewal of the

school's charter, but only for one year, i.e., through June 30, 2005, and the DeKalb

County Board ofEducation accepted the Board's decision. The record is silent as to

whether during the year following the Board's decision the school again petitioned

to renew its charter for the 2005-2006 school year. The record shows, however, that



c
the school opted to litigate the issue of the Board's authority and filed the instant

action on April 15, 2005. On July 29, 2005, the school obtained the appealed ruling

and began enrolling students for the 2005-2006 school year; classes began on August

15.

We are sympathetic to the school's plea that it be allowed to continue in

operation pending the appeal. Although enforcement of the appealed order is

suspended by the automatic supersedeas, the 2005-2006 school year is not suspended.

The school's students must attend classes elsewhere, if they cannot attend their

chosen school; the school's employees may seek other employment. There is no

guarantee the school will be able to resume operations mid-year, assuming the

appellants fail to carry their burden on appeal of showing trial court error.

Despite our sympathy, however, we are mindful of the importance placed on

the right to supersedeas. Rule 40 (b) warns that this Court will exercise sparingly its

inherent power to issue orders to prevent the contested issue from becoming moot.

"Generally, no order will be made or direction given in an appeal until it has been

docketed in this Court." Id. Litigants are almost always inconvenienced, sometimes

severely, by the delay inherent in appellate review. We are particularly reluctant to

curtail the appellants' rights when it appears the school acted less than diligently.

We find under the circumstances presented here that relief under Rule 40 (b)

the school is not warranted. The school's motion is DENIED.

CourtofAppeals ofthe State ofGeorgia

Clerk's Office, Atlanta AUG 17 2005

/ certify that the above is a true extract from
the minutes ofthe Court ofAppeals ofGeorgia.

Witness my signature and the seal ofsaid court
hereto affixed the day and year last above written.

e&L^J^'* Clerk.
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Court of Appeals
of the State of Georgia

SEP -8 2005ATLANTA, UUD

The Court ofAppeals herebypasses thefollowing order:

MOTION DOCKET 06-03. J. ANDREW RICE and KATHRYN W. RICE v.

LOST MOUNTAIN HOMEOWNERS ASSOCIATION, INC. et al.

Lost Mountain Homeowners Association, Inc. sued homeowners Andrew and
Kathryn Rice for constructing and maintaining a fence in violation ofthe association's
restrictive covenants. On appeal in Rice v. Lost Mountain Homeowners Assoc, 269
Ga. App. 351 (2004), we affirmed the trial court's entry of final judgment in favor of
the homeowners association. In an attempt to relitigate the same issues resolved
against them in the appeal, the Rices filed a motion to declare the final judgment void.
Under Court ofAppeals Rule 40 (b), the Rices have now filed an emergency motion
for a protective order, complaining of delay by the clerk of the trial court in
transmitting the record to this court in their appeal of the order of the trial court
denying their post-judgment motion. Because the post-judgment motion is a patently
unauthorized attempt to relitigate the issues decided in the Rices' appeal, we find the
emergency motion to be frivolous, deny it as such, and impose a $1000 penalty
against the Rices under Court ofAppeals Rule 15 (b) for filing a frivolous motion in
this court. Pursuant to Rule 15 (c), imposition of such penalty shall constitute a
money judgment in favor of the homeowners association against the Rices and may
be collected as are other money judgments.

CourtofAppeals ofthe State ofGeorgia
Clerk's Office, Atlanta ^EP ~8 2C05
/ certify that the above is a true extractfrom

the minutes ofthe CourtofAppeals ofGeorgia.

Witness my signature and the seal ofsaid court
hereto affixed the day and year last above written.

AyA**. 7\**-'&-. Clerk.
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^ Court of Appeals
of the State of Georgia

ATLANTA, September 21, 2005

The Court ofAppeals herebypasses thefollowing order:

MD 06-04. MORRIS COMMUNICATIONS COMPANY, LLC, d/b/a THE
SAVANNAH MORNING NEWS v. THE STATE AND ALBERT
JEFFCOAT.

Morris Communications Company, LLC, d/b/a The Savannah Morning

News, soughtpermissionfrom theSuperior Court ofEffinghamCounty toinstall

a still camera in the courtroom to take photographs during the criminal

prosecution of Albert Jeffcoat. The trial court denied the motion. Morris

Communications now seeks a supersedeas order allowing it to use a camera in

the courtroom under conditions that it claims will not create distracting noises,

not require extra space in the courtroom and will allow such limitations on the

number of photographs as the trial court may reasonably require.

In its order, the trial court stated that it had considered the standards set

forth in OCGA § 15-1-10.1 and USCR 22 and determined that the presence of

cameras and/or recording equipment would be harmful to the rights of the

parties and potential jurors. The trial court made specific findings of fact - the

courthouse has limited space and the presence of cameras in the courtroom

g*
•^^
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would impact upon the administration of the court and would interfere with

court process and detract from the ends of justice. See OCGA § 15-1-10.1 (a),

(b) (5) and (b) (7). The court also found that the presence of a camera would not

increase public access to the court or openness of judicial proceedings. See

OCGA §15-1-10.1 (b)(3). Thecourt stated that its actionswould not prevent the

press from being present during the trial and reporting on the proceedings as

they take place.

Whether electronic or photographic equipment will be allowed in the

courtroom is a question for the trial court's discretion. WALB-TVv. Gibson, 269

Ga. 564, 565 (1) (501 SE2d 821) (1998). In this case, the trial court considered

Morris Communications' request under the appropriate standards and made

specific findings to support its decision. We find no abuse of discretion by the

trial court and therefore deny the motion of Morris Communications.

Court ofAppealsoftheState ofGeorgia
Clerk's Office, Atlanta SEP 2] 2005
/ certify that the above is a true extract from

theminutes ofthe Court ofAppealsofGeorgia.

Witness my signature and the seal ofsaid court
hereto affixed the day andyear last above written.

e&4WZ±jf\g£\ ", Clerk.
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Court of Appeals
of the State of Georgia

ATLANTA, September 29, 2005

The Court ofAppeals herebypasses thefollowing order:

Motion Docket No. 06-05. BREWER v. THE STATE.

Upon consideration ofBrewer's motion pursuant to Court ofAppeals Rule 40

(b), the same is hereby ordered DENIED.

Court ofAppeals ofthe State ofGeorgia
Clerk's Office, Atlanta ggp 29 2005

/ certify that the above is a true extract from
the minutes ofthe Court ofAppeals ofGeorgia.

Witness my signature and the seal ofsaid court
hereto affixed the day and year last above written.
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Court of Appeals
of the State of Georgia

ATLANTA October 6, 2005

The CourtofAppeals herebypasses thefollowing order:

MD-06-06. WIGGINS v. STATE.

Marc Christopher Wiggins was convicted ofmisdemeanor obstruction ofa law

enforcement officer, OCGA § 16-10-24 (a), and sentenced to 12 months to serve 90

days. Wiggins filed a motion for new trial on September 18, 2005, along with a

motion for supersedeas bond. On October 3, 2005, the trial court denied Wiggins'

motion for bond. He files this emergency motion contending that the trial court

erroneously failed to grant a supersedeas bond. Because Wiggins was not convicted

of a felony, driving under the influence, an act involving family violence, or a high

and aggravated misdemeanor, he is entitled to bond under OCGA § 17-6-1 (b) (1).

Accordingly, Wiggins' emergency motion for bond is hereby GRANTED. The trial

court is ordered to set a reasonable bond on Wiggins' behalf, as provided by law.

Court ofAppeals ofthe State ofGeorgia
Clerk's Office, Atlanta OCT -6 2005

/ certify that the above is a true extract from
the minutes ofthe Court ofAppeals ofGeorgia.

Witness my signature and the seal ofsaid court
hereto affixed the day and year last above written.
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Court of Appeals
of the State of Georgia

ATLANTA October21, 2005

The Court ofAppeals herebypasses thefollowing order:

MD 06-07. FELDER v. BANK OF AMERICA, N. A.

Petitioner Garry Felder, who is pro se, has moved for an emergency order to

stay proceedings pursuant to Court ofAppeals Rule 40 (b). The motion is GRANTED

in part. The trial court's contempt order is stayed until 5:00 p.m. on Tuesday, October

25, 2005. The stay will expire at that time unless the Court, after further review,

grants a further stay.

Court ofAppeals ofthe State ofGeorgia
Clerk's Office, Atlanta OCT 21 2005

/ certify that the above is a true extract from
the minutes ofthe CourtofAppeals ofGeorgia.

Witness my signature and the seal ofsaid court
hereto affixed the day and year last above written.
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j Court of Appeals
| of the State of Georgia

ATLANTA October 26, 2005

i The CourtofAppeals hereby passes thefollowing order:

| MD 06-07. FELDER v. BANK OF AMERICA, N.A.
i

| Petitioner Garry Felder's emergency motion to stay proceedings pursuant to
j
j CourtofAppealsRule40 (b) is DENIED. Our temporarystayofthe trial court's order

j is hereby dissolved.

Court ofAppeals ofthe State ofGeorgia

| ^ Clerk's Office, Atlanta OCT 26 2005
| 1^^ / certify that the above is a true extract from
1 the minutes ofthe Court ofAppeals ofGeorgia.
i
I Witness my signature and the seal ofsaid court

} hereto affixed the dayandyear lastabove written.
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Court of Appeals
of the State of Georgia

ATLANTA,
flUi 1

The Court ofAppeals hereby passes thefollowing order:

MD 06-07. FELDER v. BANK OF AMERICA, N.A.

ORDER ON MOTION FOR RECONSIDERATION

On October 20, 2005, the appellant, defendant below (hereinafter "Felder")

filed an emergencymotionasking us to stay the proceedingsbelow. The motion was

denied. He asks for reconsideration. The matter is important to both parties. Felder

is faced with possible incarceration. The Bank of America, N. A., (hereinafter "the

Bank") is faced with the on-going depreciation of collateral (a large recreational

vehicle, hereinafter RV) allegedly securing a sizable loan. Therefore, the matter

merits additional consideration. And deciding whether to grant a stay requires a

detailedreviewof the timingof numerous appealsand the precisenature of the orders

appealed.

FACTUAL BACKGROUND

The litigation began in 2002 when the Bank filed an affidavit and summons to

foreclose a security interest pursuant to OCGA §44-14-230, et seq. Felderanswered
and counterclaimed.

The various records on appeal show disputed facts. At a hearing in January

2004, the Bank entered into evidence a promissory note allegedly signed by Felder

on May 25,2000, in the principal amountof $112,054.00, a "Collateraland Security

Agreement" dated May 25, 2000, allegedly signedby Felder,a Georgia vehicle title

application allegedly signed byFelder, datedMay25,2000, and a replacement copy

of a Georgia Certificate of Title, issued January 15, 2004, reflecting an original
purchase date of May 25,2000, and reflecting that the owner was Felder and that the
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Bank held afirst security interest. There isalso in the record inCase No. A05A1741,
R.l, p. 296, a photocopy of a Georgia Certificate of Title issued April 4, 2000,
showing thatEmily Scotthad purchased the RV in March of 2000, and that shehad

used it as collateral for a loan from the Bank. Her loan was apparently paid in full
before Felder allegedly used the RV as collateral in May.

A Bankemployee testified regarding the business records and asserted thatno

payments had been made since October of 2002 and that the loan was in arrears on

that date.

In his testimony, Felder did not deny borrowing money from the Bank, but
asserted that the loan was supposed to be unsecured, and that he had not owned the

RV on May 25,2000. When questioned by the trial judge about the paragraph inthe
Security Agreement in which he warranted that he didown thecollateral, he denied

that the signature on the document was his. He admitted to making some payments
onthe loan and, infact, asserted that "asof the time ofthe filing theaffidavit with the
court, the payments were not behind." (Record, Case No. A05A1741,2 of2T., p. 54,
11. 19-22).

Thetrial court found onJanuary 21,2004,byapreponderance of theevidence

that the Bank was entitled to monthly payments pending the outcome ofthe litigation,
and inlieu thereof, was entitled topossession. Id. Felder filed a direct appeal of that
interlocutoryorder. He did not pay the costs of court but instead filed an affidavit of

indigence. There was no traverse to his affidavit.

1. THE FIRST APPEAL

The notice of appeal dated February 2, 2004, recited that the order appealed
from was the order of January 21, 2004, which had ordered monthly payments
pursuant to OCGA § 44-14-234, and in default thereof, a writ of possession. That

appeal was never docketed in this court and was dismissed by the trial court on

January 6, 2005, by an order filed January 13, 2005, under OCGA § 5-6-48 because

ofFelder's failure toorder a transcript. TheorderofJanuary 6,2005,alsorecites that
the Bank was entitled to a writ ofpossession and a turnover order. Felder appeared



and argued at the hearing on January 6, makingwhat he called a "special appearance"

fjy to question jurisdiction. On January 14, 2005, the trial court signed a 'Turnover
Order."

2. THE SECOND APPEAL

Felder filed a Notice of Appeal on January 13,2005, and an Amended Notice

of Appeal on January 18, 2005, challenging the trial court's dismissal of his earlier

appeal and challenging the 'Turnover Order." This time a transcript was prepared.

The appeal was docketedin this court as Case No. A05A1741. On January 25,2005,

the trial court issued a Writ of Possession for the RV. The Bank moved to require

Felder to post a supersedeasbond. Felder filed an affidavitof indigence, which was

traversed by the Bank. No hearing was held on the traverse or on the motion to

require a supersedeas bond.

On July 21, 2005, this court dismissed the appeal on the ground that a direct

appeal can not be taken from a trial court's dismissal of an appeal when the appeal

£\ dismissed by the trial court should have been taken via application. The Supreme
Court of Georgia refused certiorari.

3. THE THIRD APPEAL

On August 24,2005, the trial court entered an order, found on page 43 of the

recordin Application No.A06D0040. Although theordercontainedlengthyrecitals,

its only effect was to transfer the case from the assigned state court judge to a

"presiding judge." On September 1, 2005, Felder moved the trial court for a

certificate of immediate review, which was not granted. On September 2, 2005, he

fileda notice of appealfromthe orderof August24,2005. Thisappealwasdocketed

in the court as A06D0040.

On September 21, 2005, the trial court entered an order entitled "Proposed

Order for Incarceration." Despite its title, it was in effect a judgment of civil

contempt. It found that Felder had failed to obey the trial court's order to turn over

the RV and that he "remains in contempt of this court." It ordered his incarceration



until heobeyed the turnover order. Felderimmediately filed a notice of appeal, dated

^0 September 22, 2005. This notice was treated in ourcourt as an amendment to the

September 2,2005, noticeof appeal and includedin Application No.A06D0040. On

September 27, 2005, the trial court set aside the "Proposed Orderof Incarceration."

Onthatsameday, September 27,2005, thiscourtdismissed theappeal in A06D0040

on the ground that Felder had filed an application for interlocutory appeal without

attaching a certificate of immediate review. Felder has filed a notice of intent to

apply for certiorari to the Supreme Court of Georgia from our decision dismissing

A06D0040. Application No. A06D0040 included twonotices ofappeal, onefrom the

order assigning the case to a "PresidingJudge" and one from the incarcerationorder

dated September 22, 2005. But the incarceration order was set aside by the trial

court, so the certiorari procedure would seem to involve only the disputed order
reassigning the case.

4. THE FOURTH APPEAL

Meanwhile, according to an order of the trial courtdated September6, 2005,

furnished to thiscourt byFelder with anemergency motion, both parties appeared at
a hearing on that date. The trial court then entered an order finding Felder in
contempt and allowing him to purge himself by turning over the RV. Felder filed a

timely notice of appeal, dated October 5, 2005.

Meanwhile, Felder filed an Emergency Motion (Motion Docket No. 06-07)

with this court seeking supersedeas and stay of his incarceration. This court on

October 20, 2005, granted a temporary stay to expire at 5:00 p.m. on October 25,
2005. Felderhas furnished a trial court Order ofIncarceration purportedly signed by
thejudge on October 25,2005, at an unspecified hour. However, the Clerk of State

Courtof Fulton Countystamped the order as filed at 7:39 a.m. on October 18,2005,

before this court issued its temporary stay. On October 26, 2005, we denied the

Emergency Motion and dissolved the temporary stay. Felder has moved for
reconsideration.

The trial court'sorder ofSeptember 6, 2005, finding Felder in civil contempt



would appear to be directly appealable.1 The Notice of Appeal, dated October 5,
^ 2005, would act as an automatic supersedeas but only as to the contempt finding and

only "upon payment ofall costs inthe trial court by the appellant."2 The record does
not reflect whether acurrent, valid, untraversed affidavit ofindigence was filed with
the notice ofOctober 5. Felder has attached to his Emergency Motion a "Pauper's
Affidavit," purporting to have thejurat of a judge, dated March 9, 2005. It is not
probative of his current indigent status, in November2005.

5. MOTIONS

Felder's various emergency motions are not discussed in detail because the

rulings onsuch motions are not resjudicata, donotestablish thelaw of thecase, and
are not an automatic supersedeas unless they specifically order a stay of all
proceedings below.

6. ANALYSIS

It is axiomatic that an appellant must demonstrate error by pointing to the
record.3 Because ofFelder's pro se status, he may not be aware that allegations in
briefs are not evidence ofrecord which may beconsidered byan appellate court.4 For
example, heasserts that certain orders were improperly entered exparte.5 Butorders
allegedly entered ex parte are not void on their face, and their propriety or
impropriety is a matter for proof.

1See Hamilton Capital Group v. Equifax Credit Info. Svcs., 266 Ga. App. 1,
2 (1) (596 SE2d 656) (2004).

2OCGA § 5-6-46 (a).

3See Ferqueron v. State Farm &c, 271 Ga. App. 572, 575 (610 SE2d 184)
(2005).

4See Hallisy v. Snyder, 219 Ga. App. 128, 129 (2) (464 SE2d 219) (1995).

5See generally Walker v. First Nat. Bank, 149 Ga. App. 52 (253 SE2d 442)
\, (1979).



Moreover, it is well settled in Georgia that the pendency of an appeal deprives

the trialcourtofjurisdiction only as to subject matter ofthejudgment appealed.6 The

litigation may proceed in the trial court during interlocutory appeals so long as the

trial court's orders do not touch on the specific subject matter of the order from which

an appeal was taken. All appeals taken so far in this litigation, including the two

currently pending, are interlocutory. The only two appeals currently pending are:

(1) The certiorari of our dismissal of A06D0040. That appeal would seem to

touch only on the validity of the trial court's order assigning the case to a presiding

judge, and

(2) The Notice ofAppeal dated October 5,2005, challenging the judgment of

contempt dated September 6, 2005.

Therefore, the motion for reconsideration is GRANTED IN PART, and the trial

court is directed as follows:

(1) The order of August 24, 2005, transferring the case from Judge Forsling

to a presiding judge is stayed pending resolution of the certiorari. The notice of intent

filed October 31, 2005, seems to have been untimely since this court dismissed the

appeal September 27,2005. Rule 38 (1) of the Supreme Court imposes a ten (10) day

deadline for filing such notices. Nonetheless we stay the complained of order

pending a jurisdictional review; and

(2) The various orders finding Felder in contempt and ordering his

incarceration are stayed provided that Felder is in "compliance with the provisions

of law as to appeal and certiorari."7 The "provisions of law as to appeal and

certiorari" include payment of all costs in the trial court or filing an affidavit of

indigence; and

(3) If there is a traverse of an affidavit of indigence, the trial court is requested

to schedule a hearing within thirty (30) days to hear evidence and determine, on the

6See Cohran v. Carlin, 249 Ga. 510 (291 SE2d 538) (1982).

7OCGA § 5-6-13 (a). See Blake v. Spears, 254 Ga. App. 21, 25 (5) (561
SE2d 173) (2002).

6
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record, the precise amount of the costs, and Felder's present ability to pay, earn or

borrow the amount needed.8 If a traverse is filed, the burden of establishing

indigence will be upon the appellant. If he fails to appear at the hearing, after having

properly been given notice thereof, the trial court may find against him on that issue

and dismiss the appeal. The parties are reminded that the trial court's ruling on the

issue is not subject to appeal.9

(4) Except for matters touching on the two issues on appeal, the transfer of the

case and the finding ofcontempt, the litigation may proceed to include post-judgment

discovery, an execution of the writ of possession, if the collateral can be found, and

such other orders or procedures the trial court considers might advance a speedy

conclusion of this litigation.

(5) Felder's motion to find the Bank and its attorney in contempt is denied

because the record shows that the disputed order was filed with the Clerk of Court

before this court issued its temporary stay.

CourtofAppeals of the State ofGeorgia
Clerk's Office, Atlanta N0V 14
/ certify that the above is a true extract from

the minutes ofthe Court ofAppeals ofGeorgia.

Witness my signature and the seal ofsaid court
hereto affixed the day and year last above written.

G&GTTfi
..j-. , Clerk.

8See OCGA §§ 5-6-13 (a), 5-6-46,5-6-47.

9OCGA § 5-6-47; Quarterman v. Weiss, 212 Ga. App. 563, 564 (5) (442
SE2d 813) (1994); See generallyHubbard v. Farmers Bank, 153 Ga. App. 497
(265 SE2d 845) (1980).



£ Court ofAppeals
of the State of Georgia

ATLANTA, December 2, 2005

The Court ofAppeals herebypasses thefollowing order:

MD 06-07. FELDER v. BANK OF AMERICA, N.A.

This court's order of November 14, 2005, imposed a stay as to two aspects of

this long-pending litigation. We granted a stay ofthe order transferring the case from

Judge Forsling to a "presiding judge," and we granted a stay of execution of Garry

Felder's incarceration for civil contempt provided that Felder is in "compliance with

the provisions of law as to appeal and certiorari" including the payment ofcosts ofthe

filing of a valid affidavit of indigency. Bank of America, N.A. has now filed an

emergency motion to lift stay, which is hereby GRANTED. Accordingly, the first

stay, the stay of the transfer order, is lifted and the case may proceed to trial as

scheduled before a "presiding judge."

Court ofAppeals ofthe State ofGeorgia

Clerk's Office, Atlanta DEC ~ 2 2005

/ certify that the above is a true extract from
the minutes ofthe Court ofAppeals ofGeorgia.

Witness my signature and the seal ofsaid court
hereto affixed the day and year last above written.

60^'K/^'' , Clerk.
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£ Court of Appeals
of the State of Georgia

ATLANTA, November 1, 2005

The Court ofAppeals herebypasses thefollowing order:

MD 06-08. LONDZELL HARDY v. WASHINGTON MUTUAL BANK, F.A.

Appellant Londzell Hardy filed anemergency motion tomodify orstay the trial
court's orderforsupersedeas bond. Whether to require a supersedeas bondandthesize

of the bond are matters within the discretion of the trial court. Therefore, the
appellant's emergency motion is denied.

Court ofAppeals oftheState ofGeorgia
Clerk's Office, Atlanta uq\j - ] 2005

^Lp- I certify that the above is a true extract from
theminutes ofthe Court ofAppeals ofGeorgia.

Witness mysignatureand the seal ofsaid court
hereto affixed the day andyear last above written.

6^tz ^ A^£ ^^Clerk.
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Court of Appeals
of the State of Georgia

ATLANTA, November 1, 2005

The Court ofAppeals hereby passes thefollowing order:

MD 06-09. WARREN SKILLERN v. THE STATE.

It appearing that petitioner has not filed a notice of appeal, this Court lacks

jurisdiction to entertain his Rule 40 (b) motion for emergency relief. Therefore, the
motion is DISMISSED.

Court ofAppeals oftheStateofGeorgia
Clerk's Office, Atlanta J^Qy - i /jnnc

/ certify that the above is a true extract from
theminutes ofthe Court ofAppeals ofGeorgia.

Witness my signature and the seal ofsaid court
hereto affixed the day and year last above written.

60^% A^'' , Clerk.



£ Court of Appeals
of the State of Georgia

ATLANTA,

The Court ofAppeals hereby passes thefollowing order:

MD 06-09. WARREN SKILLERN v. THE STATE.

Petitioner has filed amotion for reconsideration ofthis Court's order dismissing
his Rule 40 (b) motion for emergency relief. Having been read and considered, the
motion is hereby DENIED.

Court ofAppeals ofthe State ofGeorgia
Clerk's Office, Atlanta

I certify that the above is a true extract from
Ctheminutes ofthe Court ofAppeals ofGeorgia.

Witness my signature and the seal ofsaid court
hereto affixed the day and year last above written.

, Clerk.



t^ Court of Appeals
of the State of Georgia

%^

ATLANTA,
NOV 2 3 2005

The Court ofAppeals herebypasses thefollowing order:

MD 06-09. WARREN SKILLERN v. THE STATE.

Petitionerhas filed amotion for reconsideration ofthis Court's order dismissing
his Rule 40 (b) motion for emergency relief. Having been read and considered, the
motion is hereby DENIED.

Court ofAppeals ofthe State ofGeorgia
Clerk's Office, Atlanta NOV 23
/ certify that the above is a true extract from

the minutes ofthe Court ofAppeals ofGeorgia.

Witness my signature and theseal ofsaid court
heretoaffixedthe day andyear last above written.

e$£*'KAf£'*
Clerk.
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Court of Appeals
of the State of Georgia

ATLANTA, November 4, 2005

The Court ofAppeals herebypasses thefollowing order:

MD 06-10. IN RE: CONTEMPT PROCEEDING JANICE TIDWELL,
RACHEL TAYLOR, MARGARITA SHAW, AND KRISTINE FRENCH.

The Juvenile Court ofNewton County issued an order on November 4, 2005,

holding Janice Tidwell, Rachel Taylor, Margarita Shaw and Kristine French in

criminalcontempt, ordering each ofthemto serve 24 hours in jail. These individuals

have filed a notice of appeal from this order and now seek an emergency order of

supersedeas.

As this Court retains the inherent power to grant supersedeas to prevent an

appeal from becoming moot, Garland v. Tanksley, 99 Ga. App. 201 (107 SE2d 866)

(1959), and so that we may reach the merits of this matter, the appellants' motion for

supersedeas is GRANTED.

CourtofAppeals ofthe State ofGeorgia
Clerk's Office, Atlanta ^y -. 2005
/ certify that the above is a true extractfrom

the minutes ofthe CourtofAppeals ofGeorgia.

Witness my signature and the seal ofsaid court
hereto affixed the day and year last above written.

4&4.?^^_
, Clerk.
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Court of Appeals
of the State of Georgia

ATLANTA, November 8, 2005

The Court ofAppeals herebypasses thefollowing order:

MD06-11. IN THE INTEREST OF: F. N., E. S., and A. M.

Appellants have filed a motion for supersedeas seeking a stay of the juvenile

court's order dated November 4, 2005 directing the incarceration ofKristine French

"until such time as she provides answers to all relevant questions" in the above

matter. To the extent that the juvenile court has not vacated such order, the same is

hereby stayed pending resolution of the issues raised on appeal relating to the

invocation by Kristine French of her Fifth Amendment rights and Appellants'

Amended Motion for Emergency Supersedeas Pursuant to Rule 40 (B) is accordingly

GRANTED.

CourtofAppeals ofthe State ofGeorgia
Clerk's Office, Atlanta NOV "8

/ certify that the above is a true extractfrom
the minutes ofthe CourtofAppeals ofGeorgia.

Witness my signature and the seal ofsaid court
hereto affixed the day and year last above written.
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^ Court of Appeals
of the State of Georgia

»^»

1^4

ATLANTA, November 15, 2005

The Court ofAppeals herebypasses thefollowing order:

MD 06-12 WARREN SKILLERN v. THE STATE

Petitioner has filed a motion pursuant to our Rule 40 (b), complaining ofcertain

inactions in the court below. However, no order ofthis Court is necessary to preserve

jurisdiction ofthe appeal filed in this case on September 19,2005 but not yet docketed

in this Court, or to prevent the issues raised in this motion from becoming moot.

Therefore, the motion is DENIED.

Court ofAppeals ofthe State ofGeorgia
Clerk's Office, Atlanta . « r ,,„r-

/ certify that the above is a true extract from
the minutes ofthe Court ofAppeals ofGeorgia.

Witness my signature and the seal ofsaid court
hereto affixed the day and year last above written.
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C' Court of Appeals
of the State of Georgia

ATLANTA, November 15, 2005

The CourtofAppeals herebypasses thefollowing order:

MD 06-13 WARREN SKILLERN v. THE STATE

Petitioner has filed a motion pursuant to our Rule 40 (b), complaining ofcertain

inactions in the court below. No notice of appeal has been filed nor is any appeal

currently pending in this matter, the Court having issued its opinion in the underlying

case on August 27, 1999. Skillern v. State, 240 Ga. App. 34 (1999). In any event, our

review discloses this motion does not meet our criteria for the exercise of emergency

jurisdiction. Therefore, the motion is DISMISSED.

CourtofAppeals ofthe State ofGeorgia
Clerk's Office, Atlanta NOV 15

/ certify that the above is a true extract from
the minutes ofthe Court ofAppeals ofGeorgia.

Witness my signature and the seal ofsaid court
hereto affixed the day and year last above written.

^jx-^y^rvS4«,Clerk.
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q Court of Appeals
of the State of Georgia

c

ATLANTA, DEC -9 2005

The Court ofAppeals herebypasses thefollowing order:

MD06-14. METROPOLITAN ATLANTA CHAMBER OF COMMERCE INC.;
CENTRAL ATLANTA PROGRESS INC.; ATLANTA 2009 SUPER
BOWL BID COMMITTEE INC.; and NASCAR HALL OF FAME
COMMITTEE; Movants v. THURBERT E. BAKER in his official
capacity as the Attorney General of the State of Georgia; and THE
ATLANTA JOURNAL-CONSTITUTION; Respondents

The Movants' Emergency Motion for Stay having come before this Court, the

same is hereby GRANTED. The November 17, 2005 order of the Fulton County

Superior Court requiring the defendants in Civil Action No. 2005-CV-105088 to

producespecifiedrecordspursuant to the Georgia Open Records Act (OCGA§50-18-

70 et seq.) is stayed until further order of this Court. Court of Appeals Rule 40 (b).

Court ofAppeals ofthe State ofGeorgia nj-p _n w,_
Clerk's Office, Atlanta " div'J
I certify that the above is a true extract from

the minutes ofthe Court ofAppeals ofGeorgia.

Witness my signature and the seal ofsaid court
hereto affixed the day and year last above written.

- - , Clerk.
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Court of Appeals
of the State of Georgia

ATLANTA, January 6, 2006

The Court ofAppeals herebypasses thefollowing order:

MD 06-15. HEUVELMAN v. DEVANE.

This case is before us on Elizabeth Heuvelman's emergency motion for

supersedeas. Heuvelman hasalsofiled anApplication forDiscretionary Appeal under

OCGA § 5-6-35(a) (2). Pursuantto OCGA § 5-6-35(h) and OCGA § 5-6-46(a), this

Application serves as supersedeas, unless the trial court includes in the final order a

special provision that the custody award is effective as of the date of thejudgement

to protect the best interest and welfare of the child. Walker v. Walker, 239 Ga. 175,

176 (236 SE2d 263) (1977). We find no such provision in the trial court's order.

Therefore, the application acts as supersedeas and the above emergency motion is
DISMISSED as moot.

CourtofAppeals ofthe State ofGeorgia

Clerk's Office, Atlanta JAN ~6 2006
/ certify that the above is a true extract from

the minutes ofthe Court ofAppeals ofGeorgia.

Witness my signature and the seal ofsaid court
heretoaffixedthe day andyear last above written.
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SUPREME COURT OF GEORGIA

Remittitur, Case No. S06C1435 Atlanta, July 14, 2006

The Honorable Supreme Court met pursuant to adjournment.

The following order was passed:

GERALD KELLER v. THE STATE

Upon consideration of the petition for certiorari filed to

review the judgment of the Court of Appeals in this case, it is

ordered that the writ be hereby denied.

All the Justices concur.

Bill of Costs, $80.00
Court of Appeals Case No. MDKT0616 MDKT0618

SUPREME COURT OF THE STATE OF GEORGIA

Clerk's Office, Atlanta August 04, 2006

I hereby certify that the above is a true extract from
the minutes of the Supreme Court of Georgia.

Witness my signature and the seal of said court hereto
affixed the day and year last above written.

, Clerk.
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Court of Appeals
of the State of Georgia

ATLANTA, MAR 21 2006

The Court ofAppeals hereby passes thefollowing order:

MD-06-16. GERALD KELLER v. THE STATE.

Appellee State has moved this Court to reconsider its order ofMarch 13,2006

in this matter. This motion is hereby DENIED.

Court ofAppeals ofthe State ofGeorgia
Clerk's Office, Atlanta MAR 21 2006
/ certify that the above is a true extractfrom

the minutes ofthe Court ofAppeals ofGeorgia.

•j_ Witness my signature and the seal ofsaidcourt
hereto affixed the day and year last above written.

C$4U -Zy /^£ VKfvr&erk.
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w Court of Appeals
of the State of Georgia

ATLANTA , MARCH 21, 2006

The Court ofAppeals herebypasses thefollowing order.

MD-06-16. GERALD KELLER v. THE STATE

original order.

It appearing the order of this Court issued March 13, 2006, is incorrect due to

clerical error, it is hereby ordered that the order attached hereto be substituted for the

CourtofAppeals ofthe State ofGeorgia

Clerk's Office, Atlanta MAR 2^ 2006

/ certify that the above is a true extractfrom
the minutes ofthe Court ofAppeals ofGeorgia.

Witness my signature and the seal ofsaid court
hereto affixed the day and year last above written.

Clerk.
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Court of Appeals
of the State of Georgia

ATLANTA, MAR 21 2006

The Court ofAppeals herebypasses thefollowing order:

MD-06-16. GERALD KELLER v. THE STATE.

Appellant Gerald Keller was convicted ofDUI in violation of OCGA § 40-

6-391 (a) (1) (less safe) and of driving with an expired license in violation of

OCGA § 40-5-20 (a). On February 27, 2006, the court sentenced him to two

consecutive sentences of twelve months imprisonment. Keller immediately

moved the trial court for an appellate bond. Whether a hearing has been held

and whether the trial court has ruled on this motion, however, is unclear.

On March 13, Keller filed an emergency motion in this Court, requesting

an emergency order directing the trial court to set a reasonable appellate bond

in this case. OCGA § 17-6-1 (g), however, provides that "[t]he granting of an

appeal bond to a person who has been convicted of any offense set forth in

Code Section 40-6-391, shall be in the discretion of the convicting court." The

trial court holds an evidentiary hearing and makes a fresh determination on the

matter. Knapp v. State, 223 Ga. App. 267, 268-269 (477 SE2d 621) (1996). See

Carter v. State, 267 Ga. App. 520,526-527 (13) (600 SE2d 637) (2004). We see no

reason to deviate from this procedure in this case.

Accordingly, Keller's emergency motion for an order directing the trial

court to set a reasonable bond is DENIED. Nevertheless, to the extent the trial

court has not yet held an evidentiary hearing on the matter or has not yet ruled,

we direct the trial court do to so immediately. Knapp, supra. "If the trial court

is unable to hold this hearing instanter, the court shall release [Keller] pending

its holding of the hearing herein provided." Id. at 269.



(^ "[Keller] shall be entitled to appeal the ruling of the trial court on the bond
hearing as provided by law and to address therein all other issues not herein

addressed." Id.

H^^

Court ofAppeals oftheStateofGeorgia
Clerk's Office, Atlanta MAR 21 2006

/ certify that the above is a true extract from
the minutes ofthe Court ofAppeals ofGeorgia.

Witness mysignature and the seal ofsaid court
hereto affixed theday andyear last above written.



C' Court of Appeals
of the State of Georgia

ATLANTA, MAR n m

The Court ofAppeals herebypasses thefollowing order:

MD-06-16. GERALD KELLER v. THE STATE.

Appellant Gerald Keller was convicted of DUI in violation of OCGA § 40-6-

391 (a) (1) (less safe) and of driving with an expired license in violation of OCGA §

40-5-20 (a). On February 27, 2006, the court sentenced him to two consecutive

sentences of twelve months imprisonment. Keller immediately moved the trial court

for anappellate bond. Whether a hearing hasbeenheldandwhether the trialcourthas

ruled on this motion, however, is unclear.

£ On March 13, Keller filed an emergency motion in this Court, requesting an
emergency order directing the trial court to set a reasonable appellate bond in this

case. OCGA § 17-6-1 (g), however, provides that "[t]he granting of an appeal bond

to apersonwhohas been convicted ... of any offenseset forth in Code Section 40-6-

391, shall be in the discretion of the convicting court." The trial court holds an

evidentiary hearing and makes a fresh determination on the matter. Knapp v. State,

223 Ga.App. 267,268-269 (477 SE2d 621) (1996). See Carter v. State, 267 Ga.App.

520, 526-527 (13) (600 SE2d 637) (2004). We see no reason to deviate from this

procedure in this case.

Accordingly, Keller's emergency motion for an order directing the trial court

to set a reasonable bond is DENIED. Nevertheless, to the extent the trial court has not

yet held an evidentiary hearing on the matter or has not yet ruled, we direct the trial

court to do so immediately. Knapp, supra. "If the trial court is unable to hold this

hearing instanter, the court shall release [Keller] pending its holding of the hearing

herein provided." Id. at 269.

"[Keller] shall be entitled to appeal the ruling of the trial court on the bond
^•j^^w'



£.. hearing as provided by law and to address therein all other issues not herein

addressed." Id.

Court ofAppeals oftheState ofGeorgia
Clerk's Office, Atlanta MAR 13 2005
/ certify that the above is a true extract from

the minutes ofthe Court ofAppealsofGeorgia.

Witness mysignature and the seal ofsaid court
hereto affixed the day andyear last above written.

I , , Clerk.
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Court of Appeals
of the State of Georgia

ATLANTA, MAR 14 2006

The Court ofAppeals herebypasses thefollowing order:

MD-06-17. MARK ANTHONY et al. v. U. S. BANK et al.

Mark Anthony andFlorence-Elizabeth Mason a/k/aFlorence-Elizabeth Phillips,

pro sedefendants inadispossessory action inthe State Court of DeKalb County, filed

an extraordinary motion in the Supreme Court of Georgia requesting oral argument

and stay of a writ of possession granted below. The Supreme Court found no

constitutional issue and transferred the request to this Court. Petitioners have not

presented this Court with any basis to grant their motion, as such motions are not

generally considered until an appeal has been docketed and no appeal has been

docketed as of the date of this order. Pursuant to Court of Appeals Rule 40 (b), the

motion is hereby DENIED.

Court ofAppealsofthe State ofGeorgia
Clerk's Office, Atlanta MAR 14 2006
/ certify that the above is a true extract from

the minutes ofthe CourtofAppeals ofGeorgia.

Witness my signature and the seal ofsaid court
heretoaffixed the day andyear last above written.
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SUPREME COURT OF GEORGIA

Remittitur, Case No. S06C1435
•^^

Atlanta, July 14, 2006

The Honorable Supreme Court met pursuant to adjournment.

The following order was passed:

GERALD KELLER v. THE STATE

Upon consideration of the petition for certiorari filed to

review the judgment of the Court of Appeals in this case, it is

ordered that the writ be hereby denied.

All the Justices concur.

Bill of Costs, $80.00
Court of Appeals Case No. MDKT0616 MDKT0618

SUPREME COURT OF THE STATE OF GEORGIA

Clerk's Office, Atlanta August 04, 2006

I hereby certify that the above is a true extract from
the minutes of the Supreme Court of Georgia.

Witness my signature and the seal of said court hereto
affixed the day and year last above written.

Clerk.



^ Court of Appeals
of the State of Georgia

•i^^^

ATLANTA, March 27, 2006

The Court ofAppeals herebypasses thefollowing order:

MD-06-18. KELLER v. THE STATE.

Following his convictions of DUI (less safe) and driving without a license,

Gerald Keller filed an emergency motion with this Court challenging the convicting

court's order setting his appeal bond at $50,000. Such a ruling is in the discretion of

the convicting court and will not be disturbed absent an abuse of such discretion.

OCGA § 17-6-1 (g); see Jones v. Grimes, 219 Ga. 585, 587 (2) (134 SE2d 790)

(1964).

In exercising its discretion, a trial court must consider: (1) whether there is a

substantial risk the defendant will flee; (2) whether there is a substantial risk the

defendant will pose a danger to others in the community; (3) whether there is a

substantial risk the defendant will intimidate witnesses or otherwise interfere with the

administration ofjustice; and (4) whether it appears the appeal is frivolous or intended

only for delay. Knapp v. State, 223 Ga. App. 267, 268-269 (477 SE2d 621) (1996).

"An affirmative answer to any ofthese questions will uphold the denial ofbond." Id.

Here, as reflected in the transcript ofthe appeal bond hearing, the circumstances

considered by the trial court included Keller's history oftwenty-four arrests for DUI,

fourteen arrests for criminal trespass, sixteen arrests for resisting arrest, six arrests for

aggravated assault and assault, and twelve arrests for theft, burglary, forgery, fraud,

and false report. The court cited the more than fifty aliases used by Keller and ten

prior citations for contempt or failure to appear in court. The court also noted an

occasion when Keller failed to return to court during a lunch recess in a trial in Cobb

County.

In light of the circumstances considered by the trial court, we cannot say the



^ court abused its discretion. We therefore DENY Keller's motion challenging the j

^ amount ofhis appeal bond. f
l

Court ofAppeals ofthe State ofGeorgia I
Clerk's Office, Atlanta MAR 27 2006 I
/ certify that the above is a true extract from I

f
the minutes ofthe Court ofAppeals ofGeorgia. $

IWitness my signature and the seal ofsaid court f
hereto affixed the day andyear last above written. |
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Court of Appeals
of the State of Georgia

ATLANTA, APRIL 05, 2006

The Court ofAppeals herebypasses thefollowing order:

MD-06-18. GERALD KELLER V. THE STATE

Upon consideration of the Motion for Reconsideration filed in the above

matter, the same is hereby DENIED.

Court ofAppeals ofthe State ofGeorgia

Clerk's Office, Atlanta APR "5 2006

/ certify that the above is a true extractfrom
the minutes ofthe Court ofAppeals ofGeorgia.

Witness my signature and the seal ofsaid court
hereto affixed the day and year last above written.

Clerk.
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Court of Appeals
of the State of Georgia

ATLANTA, March 28, 2006

The Court ofAppeals herebypasses thefollowing order:

MD-06-19. CHILDTIME CHILDCARE, INC. v. JANE DOE.

Following the trial court's In Camera Review and March 22, 2006 Order,

Childtime filed an emergency motion with this Court challenging the trial court's

productionofdocuments reviewed by Childtime's expertswhichareallegedlysubject

to attorney work product and opinion work product privileges. Specifically,

Childtime contends that the documents to be produced, which include summaries of

medical records, deposition testimony, and compilation of crucial facts, constitute

opinion work product protected under OCGA § 9-11-26 (b) (3).

We note, first and foremost, that "absent abuse, an appellate court will not

interfere with the trial court's exercise ofits discretion and this policy is applicable to

a trial judge's exercise of the broad discretion granted to him under the discovery

provisions oftheCivilPracticeAct." (Punctuation omitted.) Mixon v. City ofWarner

Robins, 214Ga. App. 519(2) (448 SE2d 377) (1994). Specifically withregard to the

discovery ofattorney workproduct presented to expert witnesses, our Supreme Court
has held that

one seeking discovery of facts known and opinions held by an expert

acquired or developed in anticipationof litigation or for trial may do so

without exhibiting asubstantial need forthematerial andestablishing the

undue hardship that will result should the seeker have to employ other

means to develop evidence. However, discovery seeking the facts

knownand opinions held by the expert is subject to [OCGA § 9-11-26]

(b) (3)'s provision against the disclosure of the mental impressions,

conclusions, opinion, or legal theories of an attorney or other



representative of a party concerning the litigation.

(Punctuation omitted.) McKinnon v. Smock, 264 Ga. 375, 378 (2) (445 SE2d 526)

(1994).

Here, the trial court conducted an in camera review of the subject documents

and determined, despite Childtime's protestations, that such documents contained

discoverable facts and not protected "mental impressions, conclusions, opinion, or

legal theories of an attorney or other representative of a party concerning the

litigation." Id. In light ofthe trial court's order containing its recitation ofthe correct

law and its specific application of that law to the documents it reviewed, and in light

of the fact that the documents were not included in the record for this emergency

motion, this Court cannot find that the trial court abused its discretion. See Tidwell

v. Tidwell, 251 Ga. App. 863, 864 (554 SE2d 822) (2001); Brown, supra, 237 Ga.

App. at 148 (3). Accordingly, Childtime's emergency motion to stop the production

of the subject documents is DENIED.

CourtofAppeals ofthe State ofGeorgia
Clerk's Office, Atlanta "AR 28 2006
/ certify that the above is a true extract from
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B^^
Court of Appeals
of the State of Georgia

ATLANTA, MAR 30 ^

The Court ofAppeals hereby passes thefollowing order:

MD-06-20. NOBLE v. LAYMAN.

Appellant Kathy Noble has moved this Court for an emergency order under

Rule40 (b) to stay the enforcement ofa trial courtorder.The trial court order requires

her to pay rent into the registry of the trial court pending the final outcome of a

dispute between herself and her landlord Karen Layman, or else the court will issue

an immediate writ ofpossession to evict her from the premises. Inasmuch as the trial

court was authorized to make such an order (see OCGA §§ 44-7-54 (a); 44-7-56;

Burnett v. Reeves, 258 Ga. App. 846 (2002); Bellamy v. FDIC, 236 Ga. App. 747

(1999)), we hereby DENY the emergency motion to stay enforcement of the order or

to stay execution of any writ of possession issued pursuant thereto.

Court ofAppealsoftheState ofGeorgia
Clerk's Office, Atlanta MAR 30 2006
/ certify that the above is a true extract from
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Court of Appeals
of the State of Georgia

ATLANTA, MARCH 31, 2006

I
IThe Court ofAppeals herebypasses thefollowing order: i

MD06-21. MONICA BROWN V. THE STATE

This Court received on March 22, 2006 a "Motion to Reproduce Trial
Transcript at the Court's Expense" filed by Monica Brown who was the appellant in
A03A2255,Monica Brownv. The State. The Court ofAppeals affirmed the judgment
of the trial court by this Court's opinion dated March 1, 2004. An Application for
Certiorari was sought in the Supreme Court of Georgia which was denied on
November 22, 2004. This Court received the remittitur from the Supreme Court on
February 1,2005, and this Court issued its remittitur on February 3,2005, divesting
this Court ofjurisdiction.

The Constitution of the State of Georgia provides the appellate courts dispose
of every case at the term for which it is entered on the Court's docket for hearing or
the following term. Ga. Const. Art. VI, Sec. IX, Para. II. As such, this Court no
longer has jurisdiction to entertain motions in A03A2255. In the interest ofjustice
and having the matter reviewed on the merits, this Court has directed that the clerk of
this Court docket this motion as a Rule 40 (b) Motion.

In order to docket a Rule 40 (b) Motion, it must be accompanied by the $80.00
filing fee or sufficient pauper's affidavit. This motion was not accompanied by either.
Again, in the interest ofjustice and in order to deal with the matter on the merits, this
Court notices that A03A2255, Monica Brown v. TheState was docketed as a pauper
case and the Court will assume that Ms. Brown, who is acting pro se in this matter,
is still in a pauper status and directs that the clerk docket this Rule 40 (b) Motion as
an indigent filing.

In reviewing the motion of Ms. Brown, she states that she was entitled to
receive the transcript one year after the ruling on the case and the transcript is needed
in order for her to pursue a Federal habeas petition.



MT'

In 1991, State Archives, a division of the Office of Secretary of State of
Georgia, notified the Court ofAppeals that it would no longer receive and accept the
records from the Court ofAppeals of Georgia. This decision by State Archives was
based upon the fact that State Archives would soon reach its capacity for the storage
of records. As a result, this Court developed and implemented a Record Retention
Schedule which provides the Court maintain the record for a period ofone year after
the remittiturdate. The recordreceivedby the Court ofAppealsofGeorgiais a copy
of the record, the original is maintained by the clerk at the trial court. The transcript
received by the Court of Appeals of Georgia is an original transcript, a copy of the
transcript is to be maintained by the trial court.

Since the trial courts have Record Retention Schedules exceeding one year, it
is the policy of this Court to destroy, by recycling, the transcript and copies of the
records received in this Court, one year after the remittitur date, unless the parties
notify the Court to hold the record.

In this particular instance, Ms. Brown did notify the Court to maintain the
record. In fact, the Court had put a "hold" on the record.

Through no fault of Ms. Brown, nor the Court, the Court has been forced to
utilize three different off-site record storage facilities in the past year. The move of
these records was accomplished by vendors and/or contractors, and not Court
personnel.

After a thorough and diligent search, the transcript requested by Ms. Brown
cannot be located, and is either misplaced, or more likely, lost.

While the Court's Record Retention Schedule provides that the Court will
maintain the recordfor a periodofone year, this is doneas a courtesyto attorneys and
parties. There is no legal requirement that the Court do so and on occasion, records
may or have become lost.

If the Court loses or misplaces the record of an active case in this Court, then
the Court will take responsibility to reproduce the record. However, once the case has
been disposed of by the Court, and the Courthas carriedout its Constitutional duty,
the Court does not assume responsibility to maintain records except as noted above.

In DeKalb County v. Deason, 221 Ga. 237, 238 (144 SE2d 446) (1965), the
Georgia Supreme Court has held that "it is generally accepted that the one essential
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feature necessary to constitute a court of record is that a permanent record of the
proceedings ofthe court must bemade and kept." The Georgia Court ofAppeals isnot
a court ofrecord. See Bowen v. Ball, 215 Ga. App. 640 (451 SE2d 502) (1994) and
A94A1161, Ovestco Corp. v. Bowen, 216 Ga. App. 121 (453 SE2d 94) (1994).

The records ofher criminal appealwhich Ms. Brown now seeks are for use in
anew habeas corpus civil action. These records, which were created atpublic expense,
cannot now be located on this Court. Ms. Brown should seek these records from the
court ofrecord in the underlying case, and she can seek pauper relief, if appropriate,
from that court. This Court assumes no responsibility toattempt to reconstruct those
records which are maintained as a courtesy in the event they are lost.

Therefore, uponconsideration of the motion filed by Ms. Brown, the Motion
to Reproduce the Transcript at the Court's Expense, the same is hereby DENIED.

Court ofAppeals oftheState ofGeorgia

Clerk's Office, Atlanta MAR 3 1 2006

I certify that the above is a true extractfrom
the minutes ofthe Court ofAppeals ofGeorgia.

Witness mysignature and theseal ofsaid court
hereto affixed theday andyear last above written.

Clerk.
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fc Court of Appeals
of the State of Georgia

ATLANTA, APR 21 2006

The Court ofAppeals herebypasses thefollowing order:

MD-06-23. SHARION ARNOLD v. ZENA LEWIS.

Sharion Arnold has filed a "Petition for Preservation and Jurisdiction" with this

court following the trial court's issuance of a March 29, 2006, final order declaring

Zena Lewis the father of a minor child. Arnold requests this court to compel the trial

court to rule on her pending motion to dismiss filed March 30. However, this court is

not the proper forum through which to address such motion. Arnold's motion appears

to be a motion for writ of mandamus. Such motion must first be addressed by the trial

fl court before this court is presented with an appealable issue. Accordingly, Arnold's
motion is DENIED.

Court ofAppeals ofthe State ofGeorgia
Clerk's Office, Atlanta APR 21 2006
/ certify that the above is a true extract from

the minutes ofthe Court ofAppeals ofGeorgia.
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hereto affixed the day and year last above written.

6jJU£% ^^->S_
Clerk.



c

ex* MOTIONS DOCKET

JUDGE # fta^t^mmk^ MOTION DOCKET NUMBER /I A- g£~,2V

DATE: 1-JLST-QU REC #: ffff PAID BY: /aj •̂ K'lU~*

CHARGE: rrft4^Q fctJf- Qs^gy-k j. t^A~

STYLE: U)Oa^L^ SUt'U^ ., . Ttw. Sf»£^

ATTY. NT: t*)fis>sU*~ Sk'/Uv- 9 ft <&, 6 ?0

ATTY. EE: CI^aa^j JUerU*

LOWER CT. JUDGE: Sfra»*£i_ C. /UtMd
LOWER CT. CASE # q^-C/L- 0V1Z,
COUNTY: CL^uA-t^

BRIEFS FILED: A/7

JUDGEMENT DATE: ^Vlp'Ob JUDGMENT: W^

M.F.R. FILED: «5~-V-0^
REPONSES:

N.O.I. FILED:



Court of Appeals
of the State of Georgia

ATLANTA, APR 26 2006

The Court ofAppeals herebypasses thefollowing order:

MD-06-24. WARREN SKILLERN v. THE STATE.

Upon consideration of Petitioner's Rule 40 (b) motion, the same is hereby

DENIED.

Court ofAppeals ofthe State ofGeorgia

Clerk's Office, Atlanta Apn 26 2006
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Court of Appeals
of the State of Georgia

ATLANTA, april 28, 2006

The Court ofAppeals herebypasses thefollowing order:

MD-06-25. STEVEN M. MOORE v. CENTER COURT SPORTS & FITNESS,
LLC et al.

Petitioner has filed a Rule 40 (b) motion from the trial court's denial of his

"Motion to Compel the Court Reporter to Produce a Copy of the Trial Transcript."
The trial court also denied Petitioner's "Motion for Copy of Transcript of the Trial

Evidence." In denying Petitioner's motions, the trial court specifically found that

Petitioner "expressly refused to participate in takedown costs prior to the trial," and

that suchrefusal was noted in the consolidated pre-trial orderpresented to the court.

The trial court also found as fact that petitioner "again expressly refused toparticipate
in takedown costs" at the beginningof trial.

Petitionerargues, however, thatherequested acopy ofthetranscript during trial

and was willing to share in the costs of the takedown. This court is grateful for the

specific findings made bythetrial court, and wedefer to those findings. However, we

cannot determine based on the record before us whether the trial court found that

Petitioner requested to participate in the takedown mid-trial or what effect, if any,
such request has on Petitioner's initial refusal. We therefore remand this case to the

trial court with direction for the court to make further and specific findings regarding
Petitioner's alleged request during trial for acopy ofthe transcript and topaythe costs
of the takedown. Petitioner's Rule 40 (b) motion is hereby DENIED.
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q Court ofAppeals
of the State of Georgia

ATLANTA, Ma? 2> 2006

The Court ofAppeals herebypasses thefollowing order:

MD-0626. THE KROGER COMPANY v. DOWNIE, et al.

Judy and Wilfred Downie purchasedproperty located within aKroger shopping

center for the purpose ofdeveloping arestaurant. Under aduly recorded Declaration

of Easements and Restrictions, Kroger retains approval rights over any new

development. Because ofpurported concerns regarding insufficient parking for the

- proposed restaurant, Kroger withheld its approval. The Downies then filed suit,

seeking injunctive relief, declaratory judgment, and damages.

Before the issues were litigated, the Downies commenced construction ofthe

restaurant. Kroger petitioned the trial court for an injunction, which the trial court

summarily denied. Pursuant to OCGA §5-6-34 (a) (4), Kroger appealed this order

and filed an emergency motion for supersedeas. Kroger argues, inter alia, that "[a]

balancing of the equities in this matter supports entry ofatemporary injunction."

As our Constitution makes clear, the Supreme Court has appellate jurisdiction

in "all equity cases."1 "Whether an action is an equity case for the purpose of

W lGeorgia Const. 1983, Art. VI, Sec. VI, Para. Ill (2).
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determining jurisdiction on appeal depends upon the issue raised on appeal, not upon

how the case is styled nor upon the kinds of relief which may be sought by the

complaint."2 Here, the sole issue presented is the propriety of equitable relief.

Accordingly, jurisdiction properly lies in the Supreme Court.3 Thus, we hereby

transfer this emergency motion and appeal to the Supreme Court.

Court ofAppeals ofthe State of Georgia
Clerk's Office, Atlanta tjAV _j jnnfi
/ certify that the above is a true extract from

the minutes ofthe Court ofAppeals ofGeorgia.
Witness my signature and the sealofsaid court

hereto affixed the day andyear lastabove written.

MC.Xj^:^^

2Beauchamp v. Knight, 261 Ga. 608, 609 (2) (409 SE2d 208) (1991).
3See Saxton v. Coastal Dialysis and Medical Clinic, 267 Ga. 177, 178-179

(476 SE2d 587) (1996) ("an equity case for purposes of [Supreme Court] appellate
jurisdiction is acase 'in which asubstantive issue on appeal involves the legality
or propriety ofequitable relief sought in the superior court'").
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Court of Appeals
of the State of Georgia

ATLANTA, June 22, 2006

The Court ofAppeals hereby passes thefollowing order:

MD-06-027. GREG POWERS v. FAYETTE COUNTY BOARD OF
ELECTIONS AND VOTER REGISTRATION, FAYETTE COUNTY
GEORGIA, et al.

Greg Powers has filed amotion under Court ofAppeals Rule 40 (b) asking that
this court reverse the decision of the of the Superior Court of Fayette County
affirming the decision of the Fayette County Board of Elections and Voter
Registration that disqualified Powers as acandidate for Post 4of the Fayette County
School Board and order the Board to take the steps necessary to see that his name
appears as a candidate for election to Post 4. Powers also named as defendants

Marilyn Watts, Richard Hobbs, and Al Lemonthe, the members of the Board of
Elections and Voter Registration, as defendants in their individual and official
capacities. For the reasons stated below, we must dismiss this motion.

Pretermitting whether this court generally would have the authority in amotion
under Court ofAppeals Rule 40 (b) to grant relief as Powers has requested, we have
no jurisdiction to grant the relief in this case. The discretionary appeal procedures,
OCGA § 5-6-35, are applicable to "[ajppeals from decisions ofthe superior courts
reviewing decisions ofthe State Board ofWorkers' Compensation, the State Board
of Education, auditors, state and local administrative agencies, and lower courts by
certiorari or de novo proceedings." OCGA §5-6-35 (a) (1). The superior court's order
shows that this is such a case.

Therefore, adirect appeal from the superior court's order affirming the Board's
decision is not authorized because Powers was required to follow the procedures in
OCGA §5-6-35 (b)-(e). The failure to comply with these procedures is ajurisdictional



defect requiring dismissal ofan appeal. Turner v. Binswanger, 203 Ga. App. 319 (417
W SE2d 221) (1992).

Therefore, this court having no jurisdiction over the underlying appeal, the
motion underCourt of Appeals Rule 40 (b) must be dismissed.

Court ofAppeals ofthe State ofGeorgia
Clerk's Office, Atlanta jyM 2? 2006
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the minutes of the Court ofAppeals of Georgia.
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Court of Appeals
of the State of Georgia

ATLANTA, June 22,2006

The Court ofAppeals herebypasses thefollowing order:

MD-06-28,MD-06-29. IH RIVERDALE, LLC, et al. v. MCCHESNEY
CAPITAL PARTNERS, LLC, et al and VICE
VERSA

Appellant IH Riverdale, LLC and Geoffrey Nolan seek an emergency appeal

ofthe trial court's cancellation oftheir lis pendens notice filed against property owned

by Riverdale Capital Investments, LLC (RCI). After considering the motions, briefs,

and exhibits of the parties, the motions for emergency appeal are hereby DENIED.

Court ofAppeals ofthe State ofGeorgia

Clerk's Office, Atlanta M 22 2006
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Court of Appeals
of the State of Georgia

ATLANTA, June 22, 2006

The Court ofAppeals herebypasses thefollowing order:

MD-06-28, MD-06-29. IH RIVERDALE, LLC, et al. v. MCCHESNEY
CAPITAL PARTNERS, LLC, et al and VICE
VERSA

Appellant IH Riverdale, LLC and Geoffrey Nolan seek an emergency appeal

ofthe trial court's cancellation oftheir lis pendens notice filed against property owned

byRiverdale CapitalInvestments, LLC(RCI). Afterconsidering themotions, briefs,

and exhibits of the parties, the motions for emergency appeal are hereby DENIED.
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Court of Appeals
of the State of Georgia

ATLANTA, July 24, 2006

The Court ofAppeals hereby passes thefollowing order:

MD06-30. BAILEY v. BAILEY.

John M. Bailey filed an Emergency Motion for Supersedeas following an order
of the Fulton County Superior Court that removed Bailey's minor child from his
primary custody and provided primary custody of the child to the child's mother.

This Court may issue emergency supersedeas orders only as may be necessary
to preserve appellate jurisdiction or to prevent the contested issues from becoming
moot. Court of Appeals Rule 40 (b). In this case, Bailey has made no showing that an
emergency order is needed to preserve our jurisdiction or to prevent the issues on
appeal frombecomingmoot. Accordingly, his EmergencyMotion for Supersedeas is
DENIED.
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£ Court of Appeals
of the State of Georgia

^k^^^

ATLANTA, July 25, 2006

The Court ofAppeals herebypasses thefollowing order:

MD06-031. STEPHENSON v. THE STATE.

On July 14, 2006, appellant Glenn Stephenson filed a pro se emergency
motion, requesting that this Court reconsider its June 5, 2006 decision to dismiss his
appeal. Since Stephenson's request for reconsideration is untimely, as his motion was
filed more than ten days following the order dismissing his appeal (see Court of
Appeals Rule 37 (b)), and since his emergency motion does not provide any
additional basis that would give rise to the granting of such a motion (see Court of
Appeals Rule 40 (b)), the motion is hereby DENIED.
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£ Court of Appeals
of the State of Georgia

ATLANTA, August 3, 2006

The Court ofAppeals hereby passes the following order:

MD06-032. ARNOLD v. LEWIS.

This Court's order ofJuly 27, 2006 in the above-styled case is hereby vacated
due to clerical error. The attached order is substituted therefore.

Court ofAppealsoftheState of Georgia
Clerk's Office, Atlanta AUG ~3 2006
/ certify that the above is a true extract from

the minutes of the Court ofAppeals of Georgia.
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£ Court of Appeals
of the State of Georgia

Wm^^j

ATLANTA, July 27, 2006

The Court ofAppealshereby passes thefollowing order:

MD06-032. ARNOLD v. LEWIS.

Sharion Nicole Arnold, pro se, filed an Emergency Motion for Supersedeas

pending her appeal from a contempt order, as amended, of the Family Division of

Fulton County Superior Court directing that she be incarcerated.

This Courtmayissue emergency supersedeasordersonlyas maybe necessary

to preserve appellate jurisdiction or to prevent the contested issues from becoming

moot. Courtof Appeals Rule 40 (b). In this case, Arnold has made no showing that

an emergency order is needed to preserve our jurisdiction or to prevent the issues on

appeal from becoming moot. Accordingly, Arnold's Emergency Motion for

Supersedeas is DENIED
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£, Court of Appeals
of the State of Georgia

ATLANTA, July 27, 2006

The Court ofAppeals hereby passes the following order:

MD06-032. ARNOLD v. LEWIS.

Zena Osi Lewis, pro se, filed an Emergency Motion for Supersedeas pending

her appeal from a contempt order, as amended, of the Family Division of Fulton

County Superior Court directing that she be incarcerated.

This Court may issue emergency supersedeas orders onlyas may be necessary

to preserve appellate jurisdiction or to prevent the contested issues from becoming

moot. Court of Appeals Rule 40 (b). In this case, Lewis has made no showing that

#^ an emergency order is needed to preserve our jurisdiction or to prevent the issues on
appeal from becoming moot. Accordingly, Lewis' Emergency Motion for

Supersedeas is DENIED.
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